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PROCEEDTING

(9:10 a.m.)

MS. SMITH: Good morning. My name 1is
Becki Smith. I am the Acting Director of the Office
of Standards, Regulations and Variances for the Mine
Safety and Health Administration. On behalf of David
Dye, who is the Acting Assistant Secretary for Mine
Safety and Health, I would like to welcome all of you
to this public meeting this morning.

Also with me are other MSHA folks this
morning. On my left, -- on my right, I guess, you
moved on me, 1is Ed Sexauer. Ed is the Chief of our
Regulatory Division, and he is heading up this Agency
effort as we look into this issue. Marcus Smith is
from our Coal Mine Safety and Health office, in MSHA;
Arlington. Tom MacLeod 1is from our Educational
organization within MSHA and Gene Autio is from our
Metal and Non-Metal organization within MSHA. Also in
the audience 1is Elena Carr. Elena 1is from the
Department of Laborers Working Partners Program. And
I think some of you will want to chat with Elena about
resources available from the Department's perspective,
if you care to.

As you know, the purpose of this meeting

this morning, is to talk about the Advanced Notice of
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Proposed Rule Making on the Use of or Impairment From
Alcohol and Other Drugs on Mine Property. This is one
of seven meetings that we are having on this issue.
We held our first meeting in Salt Lake City on this
past Monday, and the other meetings that we will be
holding after today, will be in Birmingham, Alabama,
Lexington, Kentucky, Charleston, West Virginia,
Pittsburgh, Pennsylvania and Arlington, Virginia. The

Federal Register document 1lists the dates and exact

locations for the remaining meetings, and there are
copies at the back table if you would care to pick up
a copy.

The purpose of these meetings is to obtain
information about the wuse of or impairment from
alcohol and other drugs on mine property. We will use
the information from these public meetings and from
written comments to help us make decisions about
whether we need to change our existing rules, develop
new rules, or provide training or other assistance to
the mining community on these issues. Because we
believe there may be a wvariety of approaches to
address the problems of alcohol and other drugs on
mine property, we are seeking information relating to
both regulatory and non-regulatory solutions.

The data and factual information we obtain

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5

from these public meetings and written comments, will
help us to develop a more informed understanding of
the problem and its solutions. Our preliminary review
of our fatal and non-fatal mine accident records
revealed a number of instances in which alcohol or
other drugs or drug paraphernalia were found or
reported, or in which the post-accident toxicology
screen reveled the presence of alcohol or other drugs.
However, our accident investigations do not routinely
include an inquiry into the use of alcohol or other
drugs as a contributing factor. There may be many
instances 1in which alcohol or other drugs were
involved in accidents and either are not reported to
us, or we do not uncover them during our
investigations.

Because we are concerned that alcohol and
other drugs can create risks to miner safety, we have
initiated a number of education and outreach efforts
to raise awareness in the mining industry of the
safety hazards stemming from the use of alcohol and
other drugs. These efforts include alliances with
four international labor unions, production of
awareness videos on the hazards of alcochol and other
drugs, monetary grants to states to provide substance

abuse training, and stakeholder meetings at the local
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level to discuss these issues and raise awareness of
the problems. Additionally, during a one-day summit
we conducted with the states of Kentucky, Virginia,
and West Virginia in 2004, several coal mine operators
described the effectiveness of their drug-free
workplace programs and expressed their concern that
such programs were not universal in the industry.

The significance of the problem of alcohol
and other drugs in the workplace, has been recognized
by the federal government and a number of programs
have been implemented, and various statutes enacted
with the goal of reducing the use of alcohol and other
drugs in the workplace. For example:

The Anti-Drug Abuse Act of 1986 allows the

Secretary of Labor to initiate efforts to address
these issues.

The Omnibus Transportation Emplovyee

Testing Act of 1991 requires the transportation

industry employers to conduct drug and alcohol testing
for employees in safety-sensitive positions.

The Drug-Free Workplace Act of 1998

establishes grant programs that assists small
businesses in developing drug-free workplace programs.
And the Department of Labor's Working

Partners for an Alcohol and Drug Free Workplace, of
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which we're a partner, is a public outreach campaign
raising awareness and assisting employers to implement
these programs.

On the regulatory side of this issue, we
currently have a safety standard for metal and non-
metal mines that addresses the use of alcohol and
narcotics at these mines. The rule language is the
same for both surface and underground metal and non-
metal mines. The rule language states, and I quote:

"Intoxicating Dbeverages and

narcotics shall not be

permitted or used in or around

mines. Persons under the
influence of alcohol or
narcotics shall not be

permitted on the job."

Between January of 2000 and June of 2005,
we 1issued 75 violations of the metal, non-metal
surface rule, and 3 violations of the metal and non-
metal underground rule. We do not have a similar
regulatory requirement for coal mines.

Using drugs or alcohol at a mine site can
impair a miner's judgment significantly at a time when
a miner needs to Dbe alert and aware. Even

prescription medications can affect a worker's
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perception and reaction time. Mining is a complicated
and hazardous occupation, and a clear focus on the
work at hand is a critical component of workplace
safety.

Therefore, through these public meetings,
and written comments, we are seeking data and

information about six general topics that are outlined

in the Federal Register Notice. They are as follows:
(1) The nature, extent, and the
impact of substance abuse at
the workplace, including how
to measure the extent of the
problem.
(2) The types of prohibited
substances 1in use and the
problems they present.
(3) The impact of effective

training to address substance

abuse.
(4) How our investigation of
accidents could address

alcohol and other drugs.
(5) The components of a Drug Free
Workplace Program work and how

well they work.
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(6) The costs and Dbenefits of
addressing substance abuse at
mines.

The Federal Register document poses

several questions about each of these six issues and
you are encouraged to respond to these questions
specifically as they relate to the mining industry.

The procedure for each of our public
meetings is the same. Those who have notified us in
advance of their intent to speak or have signed up
today to speak, will make their presentation first.
After all scheduled speakers have finished, others are
free to speak. We will conclude this public meeting
when the last speaker has finished. This meeting will
be conducted in an informal manner and formal rules of
evidence will not apply. The MSHA panel may ask
questions to clarify statements for the record, but
there will be no cross examination of the speaker.

If you wish to ©present any written
statements or information today, please clearly
identify your material and give it to me before the
conclusion of this meeting. I will didentify the
material for the record by the title as you have
submitted it. You may also submit comments following

this meeting, but you must submit them by November
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27th, which is the close of the comment period. You
may submit comments to us by electronic mail, fax or
regular mail, at the addresses listed in the Federal
Register Notice.

A transcript of this meeting will be made
available on our web site within several days. If you
want a personal copy of this transcript, you can make
arrangements with the court reporter.

Thank you for your attention and patience
to these introductory remarks and we will now begin
with the first speaker. We would 1like to get an
accurate record, so i1f you could state your name and
your organization clearly, and then spell your name
for the record. Our first gspeaker is John Gallick.
Good morning.

MR. GALLICK: Good morning. My name is
John M. Gallick; G-A-L-L-I-C-K. I'm here today
representing Foundation Coal Corporation; F-0O-U-N-D-A-
T-I-0-N, Coal Corporation. I'm here today to discuss
the Advanced Notice of Proposed Rule Making concerning
impairment from alcohol and other drugs on mine
property.

For the record, I am the Director of
Safety for Foundation Coal Corporation. Foundation

Coal Corporation is the fifth largest coal company in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

the TUnited States. Its affiliates operate both
surface and underground mines in West Virginia,
Pennsylvania, Illinois and Wyoming. These operations
include relatively small continuous miner operations,
larger size continuous miner operations, large wall
well mines, smaller surface operations and large oak
pit mines. The demographics of the employees at these
various operations vary, but they pretty much mirror
much of the overall industry, that is a workforce of
approximately fifty vyears old, a newer, younger
replacement workforce coming into the operations.
Some of the mines are represented by UMWA and others
are not represented.

I would 1like to give first, a Dbroad
overall statement concerning this issue, and then some
specific information directed to your guestions. I
would then like to ask the panel some questions for my
own clarification, and finally, I'll try to answer any
guestions that you have of me.

The issue of drug alcohol abuse in the
mining industry is not new. The statistics for the
general population and specific non-mining industry
certainly are wvindicative of a problem. The Health
and Human Service Survey of 2003 found 16.7 million

illicit drug users over the age of eighteen, 12.4
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million or 75 percent of these drug users are employed
in some kind of occupation, and probably most
disturbing of all, one in five people in the national
workforce who died on the job have tested positive for
drugs or alcohol.

There are some statistics in this study
for a subgroup of mining and construction industry and
these statistics may be even more telling. Fifteen
percent of this group admit to alcohol abuse, 15.7
percent of this subgroup admit to heavy alcohol abuse
within the last month of the survey, 12.9 percent
admit to illicit drug use within a month of the survey
and 10.9 percent admit to alcohol dependency within a
year of the survey. Other studies have shown that
drug testing has found 4 to 5 percent of all tests
test positive. So, whatever number we use there is a
significant percentage of issues of drug and alcohol
abuse in work places.

These statistics and our own observations,
have led our affiliated operations to implement drug
and alcohol testing programs at their operations. Not
discussing specifics of each plan in place, which do
vary, in general, all the operations conduct pre-
employment testing, all operations have a for cause

standard in their plans and some have random sampling.
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All these operations have an Employee Assistance
Program or EAP available to the workforce. The
specific operations continue to evaluate their

programs and to modify and adapt them  when

appropriate.

Each operation's testing protocols are
somewhat different. Some require urine tests at an
off-site location, usually a hospital. Some use on-

site saliva testing with an off-site wvisit only
required if there are positive test results from the
on-site saliva test. And some testing in between.
Tests for alcohol and drugs can be broadly
categorized as pre-employment testing, to keep someone
out of the workplace that cannot test clean on a known
scheduled test. Two, for cause testing, which is a
reactive test in my mind, since most for cause testing
that we have found has been post-accident. Although,
for cause testing can be suspicious or unusual
behavior. And three, random testing, which in my
opinion is pro-active and conducted to try to
ascertain a problem before an accident occurs.
Ironically, it has been proactive testing
or random testing, that has been the hardest to
implement in organized labor organization operations.

Yet, it is the random testing that is the best
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deterrent for reducing drug and alcohol abuse in the
industry. It is our opinion that random testing is
the best method for preventing or at least minimizing
drug and alcohol abuse in any operation.

Drug testing protocols now, are well
established in a lot of other industries. All the
urban legends such as fake positives due to parties
where someone smoked marijuana, the famous poppy
seeded bagel, should no longer be used as a reason for
not conducting testing. We need to look at drug
testing as another tool in the toolbox of accident
prevention.

I'll now try to move on and answer some of
your specific questions you posed in your Advanced
Notice. (A). The nature and extent and impact of the
following: The gquestion vyou posed as such, are
difficult to answer with specificity or with any
certainty. In the testing implemented at Foundation
Coal's affiliated operations a potpourri of drugs have
been detected. Anecdotally 1t appears that the
controlled substances are being used and abused in the
workplace as well as illicit drugs that originally
initiated most of our drug testing protocols. Abuse
of prescription drugs appears to be on the increase,

relative to illicit drugs. And drugs used appear to
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be as much regional and age-related as anything else.

Testing protocols need to be flexible and proactive
enough to adjust to the changing drug abuse climate.
For this reason all operations test for a range of

drugs that will also include many prescription drugs

involvement.

The misuse or abuse of alcohol and drugs
is a societal problem. There is no reason to believe
that mining would escape this issue. I can state that

where random testing is a part of the drug testing
protocol there have Dbeen numerous instances where
employees either tested positive or chose to quit
prior to being tested. I can also state that where
random testing has been in affect for a period of
time, no employees have failed recent random planned
or for cause testing. I can further state though,
that few reasonable suspicion or for cause testing,
except for those that are used for post-accidents, are
completed at any of our affiliates. 1It's difficult to
detect these problems using a suspicion or unusual
behavior.

The concern should include both the people
who quit rather than take a drug test, and those
operations that have not vyet implemented a random

testing program. People who quit may end up being
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another employer's problem as they have not yet been
terminated for failing a drug test. Experience with
random testing with our organizations 1lead wus to
believe that random testing will over a period of
time, be the most effective deterrent to drug use and
abuse in the workplace.

The risk of drugs to miners safety cannot
be easily quantified. There can be a direct link of
an impaired employee causing an accident, either an
injury or a non-injury event, but the data on this is
not readily available. MSHA has never, for example,
indicated in any fatality report that I am aware of,
the possible impact that drug or alcohol impairment,
despite normally, I would assume, obtaining autopsies
of fatal accidents. I don't know, what does your data
show? I have never seen the details on an MSHA web
page about the relationship of fatal accidents and
drug wusage, except for anecdotal comments made at
various conferences.

I believe there 1is also a subtler,
indirect effect of drug and alcohol abuse. Indirect
affects range from absenteeism to simply failing to
stay focused on your assigned tasks. Whether these
tasks are installing roof bolts, taking methane tests

or repairing equipment, does anyone really want those
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tasks assigned to someone who is impaired? Again, I
don't believe there 1is any quantitative viable data
available for the mining industry  other than
extrapolating data such as those surveys done by
Health and Human Service.

(B) . Prohibited substances and impaired
miners. Although I have no experience with the metal,
non-metal standard, the present metal and non-metal
standard is not appropriate in my opinion. I do not
think it 1is appropriate to wuse as a template a
standard that would permit the citation of an operator
where a positive test was obtained. Further, given
the fact that MSHA and the Commission interpret the
Act as imposing strict liability, this sort of
regulation is wholly inappropriate to address a
condition that a miner would actively try to conceal.

Those of you who know me know that I am
not a believer in excess regulations. I've testified
numerous times in public hearings and this i1is the
first time that I have actually requested a
regulation. I do think this issue requires a simple
stated regulation, but not the one used in metal and
non-metal. I believe the regulation should simply
require each operator and each contractor doing mining

business, to establish a drug and alcohol testing
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program that includes pre-employment testing and
random testing following the nationally accepted
protocol guidelines. The regulation should not detail
the types of testing, assumptions to be tested, or
action to be taken on positive tests. The operator
should be responsible to develop the plan and action
to be taken on positive testing.

MSHA's role in this regulation would be
three-fold. First, to ensure that a testing program
is in place. Second, to ©provide training and
education materials. And third, to provide an updated
drug testing web site that will provide information to
the operators on the latest testing systems,
adulterants being used and the results of the data
collected on testing programs and outcomes. If the
successes and failures are not tracked and reported to
the industry then the value of the program and the
need to modify it over time will not be clear. If a
drug testing program has been a Dbenefit 1in other
industries, such as transportation, then we need to
have MSHA assess the data and tell us if we are doing
a good job or a poor job in its implementation.

One fear I have of a regulation is that
the regulation will attempt to detail the testing

protocols, drugs to be tested and action to be taken.
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Drugs, drug adulteration and drug testing systems are
constantly evolving. Regulations such as those

developed in the Omnibus Transportation Employee

Testing Act are specific and prescriptive as to how

the test will be conducted and for what substances.

For example, you're testing using a five
drug test that tests for THC, cocaine, amphetamines,
opiates and PCP, are the only accepted methods of
testing. Today, saliva testing is commonly beginning
to be used as an alternative. Also hair testing is
being used in some instances. As important, the drugs
to be tested must change to adapt to the drugs of
choice in a region or in our society. Oxycodone and
other drugs not normally abused were not on the radar

screen when the Omnibus Transportation Employee

Testing Act was instituted. Also, the saliva testing

not vyet accepted wunder the Omnibus Transportation

Employee Testing Act, offers a number of benefits to

an operator.

For example, testing can be done
underground without a privacy issue. And adulterants
are not yet known for saliva testing. Yet, the

Omnibus Transportation Employee Testing Act 1is not

flexible enough to make these types of changes. In

fact, the draft protocol changing some of these dotted
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lines was proposed in 2001. Yet, to my knowledge, has
never been finalized. Every regulation MSHA develops
must be developed and written to avoid this type of
mistake.

The questions asked in Part B indicate to
me a wish to detail a company's response to positive
tests. Sort of the cookbook approach. Clearly any
attempt to develop a regulation with prescriptive
requirements would actually hinder drug and alcohol
programs that have been developed by companies. The
basic goal in developing a regulation should be to
bring at least a minimum testing program at all
operations and for all mine contractors.

That said, the general position of
Foundation Coal's affiliates is that EAP Programs are
in place to provide help to any employee who
voluntarily seeks help for a problem. Once an
employee tests positive on a random test or for cause
test, that employee's issue is handled through the
appropriate corrective system used at the mine. All
positive tests subject that employee to face
corrective actions, frankly, up to and including
discharge.

Training. Training on the issue of drug

use at our affiliates is also a tool. Most operations
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conduct training on drug and alcohol abuse as part of
their wellness programs. Alternatively, and usually
in conjunction with these wellness programs, drug
abuse literature is given to employees as a general
safety topic for group safety discussions.

Prior to implementing drug testing
employees were given training on both drug and alcohol
abuse and our EAP Programs. This provided employees
an opportunity, sort of a window, to understand the
issue of drug and alcohol abuse, to recognize the
testing that we were going to be implementing and to
explain the avenues to seek out for themselves or
someone else, through the EAP Program. In short, use
the implementation of the testing to give people
plenty of time to step forward, seek help, get help,
and avoid adverse impacts to the employee and their
family.

I personally do not see a need for the
Agency to modify Part 46 or Part 48 to address this
issue. There are enough topics already listed for
training and retraining, and frankly, if you are going
to reopen (48) for a rewrite there are plenty of other
issues involving training that I believe would have a
bigger safety impact.

(D). Inquiries following accidents. As I
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have stated previously, a basic drug and alcohol
testing program will include a provision for cause
testing, which would include post-accident. Again, it
is my contention that each operation in its program
should identify the level of event that triggers a for
cause test. Frankly, sometimes method of testing and
the personnel available to conduct the test determine
that level.

For example, a surface operation with a
full twenty-four hour, seven day a week staffing may
conduct drug and alcohol testing for any equipment
damage, up to a serious accident and from a broken
headlight, without disrupting its operation. Whereas
an underground mine with a minimal staff may only do a
post-accident test if an injured employee is
transferred to the hospital, since the hospital would
be the conductor of the test. Obviously, someone's
suspected impairment would also be subject for any for
cause testing in any case.

As saliva testing becomes more accepted,
some of the destruction issues and concerns may be
reduced. My concern with the gquestion is that the
goal of establishing a drug and alcohol testing
program is to reduce and hopefully eliminate the use

of drugs and alcohol in the workplace. I do not want
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to be subjected to a violation because an accident
occurred and a drug test was not conducted, or the
test itself was botched by somebody on the property.
That said, I do not believe that for cause testing
should be any part of a regulation imposed by the
Agency.

In vyour Notice vyou stated that the
previous five year period, -- in the previous five
year period 78 violations were issued in metal and
non-metal under Sections 56.20001 and 57.20001. My
guestion to you is what 1s the analysis of these
violations? For example, was a company cited after an
accident where post-accident drug testing revealed
drug/alcohol? Or are these violations where an
inspector identified someone on the property obviously
impaired? I don't know the information about metal
and non-metal.

I do not want to implement drug and
alcohol testing regulations where we spend our
resources debating whether this or that event should
have required a test, or whether a botched chain of
custody test constitutes a violation. I just don't
see how a for cause test standard can be developed
that is not going to become a legal nightmare.

You're 1looking at someone who has heard
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the infamous statement, "Tt's your plan," from
inspectors as they proceeded to interpret my plan in
their own way and write a citation based on that
interpretation through a lot of my years. That has
happened enough times for me to be weary of endorsing
any regulation that details how a company's drug and
alcohol testing plan should work. Random and pre-
employment are relatively simple for both the industry
to comply with and for MSHA to enforce. Stay in that
area, that's my suggestion.

That said, clearly 1if Part 50 were to
require reported drug results the only actions that
should be included would be those actions that are
MSHA  reportable. However, as you know, many
reportable accidents are not done until well after the
work shift on which the accident occurrence has ended.

MSHA needs to stay away from for cause testing.
Otherwise, you encourage operators possibly to test
much more than may actually be needed just to avoid
additional citations based on subjective assessments
of an inspector well after the fact.

Part E, drug-free workplace programs. All
of Foundation Coal's affiliated operations employ most
or all the components of the Drug-Free Workplace

Program. As I have previously stated, each plan is
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different and location management decides what is best
for them. I believe that any program must contain
education, an EAP pathway, a testing protocol and
consequences for failing to adhere to the drug-free
workplace. I believe that any program that
incorporates all of the above elements will be the
most successful. Whereas programs omitting one or
more of these above-stated elements will have a less
successful program.

Part F, cost and benefits. I am not in a
position to really discuss the costs in any detail.
Obviously, there is a cost for training and education,
a cost for an EAP Program, a cost for drug testing
kits, et cetera. The cost to initiate a program would
basically be a one-time cost. I include in the one-
time cost, training materials, program development,
literature, et cetera. Ongoing costs would be
associated with the sampling actually being done in
the mines. Again, each type of testing system,
saliva, urine samples, on-site persons, hospital
testing, et cetera, will affect the total cost of the
program.

In summary, Foundation Coal Corporation
supports a basic MSHA regulation that would require

all operators and contractors to develop a drug and
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alcohol testing program that would include random
testing and pre-employment. The details of the
program would be up to the operator to develop.
MSHA's Education and Training Unit could develop
training and educational materials to help the
programs . No operator should be discouraged from
developing a more comprehensive program, but any
program element in a program that are above the basic
minimum required by the regulation, which should not
and would not be subject to MSHA oversight and
enforcement.

Finally, I would like to ask the panel a
question or two about how the metal and non-metal rule
has been enforced. Do operators of metal and non-
metal need a sampling plant? Are employees involved
and accidents required to be drug tested? I am not
familiar with the implementation standard and I am
certainly curious about it.

Thank you for your time and I will try to
answer any questions you may have of me.

MS. SMITH: Thank you, Mr. Gallick.
Before we get to your questions, I would like to ask
you, you mentioned that you do not have with vyou
today, cost information about the components of the

plan. But if you do have those costs that you could

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

submit for the record, you know, if you have
information about the first one-time cost for
training, et cetera, or the regular and routine and
recurring costs for sampling, those kinds of things,
those would be helpful to us. If you choose to submit
those for the record.

MR. GALLICK: Okay. I obviously can
gather the information on what it costs us to do a
pre-employment test, a for cause test, a random test,
for the cost. I can do that. And obviously, the
literature and materials, I can do that. I would be
reluctant to try to calculate how many minutes or
hours of time has been used for wellness training, et
cetera. Our EAP Program I would not be able to tell
you how many people, or how much it has cost us for
rehab or whatever. But I can do that for you.

MS. SMITH: Well, if you do have, and

wish to submit that information, we would appreciate

it.

MR. GALLICK: Okay. Thank you.

MR. SEXAUER: If I may, if you wouldn't
mind elaborating for us. You had said that random

drug testing is the hardest to implement, but it's the
best method.

MR. GALLICK: Yes.
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MR. SEXAUER: In your experiences why is
it hard to implement?

MR. GALLICK: Probably being very
specific, it's been hard to implement at our Union
affiliated operations. We have had to negotiate that
and it's been a not well accepted, and it has not been
easily accepted. At this point our Union affiliated,
-- our affiliates that have Union workers have not
implemented random. We have Dbeen working on that
subject, but at this point in time, curbed.

Also, 1let me follow that wup with one
further point. Those operations that are doing random
I think you will find a very, -- what we have seen was
that whatever we saw initially as a problem, whatever
initial number of people that failed or quit, once the
testing goes through a couple of cycles the number of
positive tests drops to almost zero. People either
work through the EAP Program, leave the payroll or in
some fashion get themselves properly clean.

MR. SEXAUER: Well, I appreciate that
comment, that was going to be my next question to you,
if you would amply on that. But, one other thing. Is
there any reason to think that a regulation that would
require random drug testing could not or would not

apply to a small mine? We have operations with just a
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few people.

MR. GALLICK: That's why I think random
is the easiest to implement with a regulation. Where
we have implemented random, most, -- well all of our
operations, we do some of it, -- we use a third
party, -- let me start again. If you're a small
operation, and we have small operations, we're a
larger parent company, but the individual companies
are smaller. Random is a scheduled event. I mean not
scheduled that the employees know, but scheduled on-
site. The number of who needs to be tested 1is
scheduled by someone, typically a third-party person.

So there is no issues over always picking you type of
thing. And on-site with only confirmatory tests sent
to a lab 1if you test positive; the on-site test 1is
positive, that is the least intrusive, even to a small
operator. Obviously, if you are only operating a one
or two unit operation your random system could be set
up a couple of times a year and the percentages would
be relatively small. I don't believe it would be an
overburden. I'm sure that some of the other smaller
operators will disagree with me, but I don't see it as
being a burden.

MR. SEXAUER: Do you see any

complications in applying the program to independent
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contractors?

MR. GALLICK: I would think the
contractors will be the most difficult. But frankly,
a lot of contractors are already doing it. We use
many contractors that do pre-employment, for cause and
random. They do it much like the CDL(s) with respect
that they pull people and have them tested. And
getting back to what I said earlier about salvia,
that's what makes salvia so much simpler to use. Most
people's issues with drug testing, other than, -- I'm
not really saying employees' issues, most operators
issues are the inconvenience of a urine sample. (a),
somebody has to observe the sample. (B), you have to
have the facilities to go with that person. You know,
all those issues. Saliva testing is much easier, you
can do it out in the open, you know, not in a public
forum, but in an office. You can pull somebody into a
room and have that done. I think that it would work
with contractors as well. It would be a much simpler
system to use.

I believe you can probably go without a
third-party, if you're small enough. The third-party
just telling you, -- kicking out this is the name and
this is the date that you ought to do the test and the

saliva test being conducted by somebody who had been
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trained in taking the test. If it's a close call for
positive, then that person obviously, has to go off to
a site, off-site to get a follow up test to confirm it
is a positive test.

Would it be a burden? Yes. But, I don't
see anyway around it. And I'm sure the trucking
companies that went through it probably argued the
same issues.

MR. SEXAUER: I want you to know that we
appreciate your thoughtful comments.

MR. GALLICK: Thank you.

MR. MACLEOD: I have a question. You had
mentioned that the regulations ought not to define
possibly, what drug you need to test for, for all
sorts of good reasons; that variations of the universe
are of course, different, you know, cultural needs and
usage of drugs. Also, with random drug testing what
is random? I mean random can be once every twenty
years, once every week, you know. My question is do
you think the federal government in writing a
regulation should have maybe a basic minimum standard
of let's say, things to test for, as just a baseline,
and maybe some notion as to what random might be?
Because I can see leaving it wide open, you know,

random becomes just that.
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MR. GALLICK: That's a good point. My
assumption when I said random testing was a percentage
of people, -- a percentage of your employment, tested
each year, and a number of tests per year, sort of
being divided out by the number of people you would
have. So, random would be annual with some number
percentage based on your total employment.

As far as the drugs, my concern there any
regulation could say at a minimum, these are the drugs
tested. But, what I saw on the CDL, and I read a lot
about it, was that for instance, there's only the five
drugs. And frankly, when we put our first programs in
we followed the CDL and we found out from some people
at Gambit (phonetic) Labs, you know, the people that

do the testing, that gee, you're missing the drugs of

choice. And we said, no, no, we're doing CDL. And
they said well, they don't cover it. We're miners,
we're not as knowledgeable. And so that's my only

caveat there, is if you put any minimums in do not let
us slide where that's the only program that's
acceptable.

One of the concerns of a lot of our
affiliates was we are testing at a high level program,
don't let us water it down below where we're at. So,

we want to lift the ship up a little bit, but not pull
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this end of the ship down. That's my only concern, --
or one of my concerns.

MR. MACLEOD: Do vyou require the
contractors who work on your property to have programs

such as your own?

MR. GALLICK: Each affiliate operates
differently. Each one of our affiliates have
different rules. I am not sure any of them require
the contractors. I do know that contractors do do the

testing. I would have to check to see if anyone has

a, -- 1in the contract they sign with contractors, a
requirement for drug testing. I'm not totally sure of
that.

MR. MACLEOD: Thank you.

MS. SMITH: Any more questions of Mr.

Gallick? Elena.

MS. CARR: You made a case for why you
felt 1like probable cause defined as post-accident,
reasonable suspicion, does not work very well. You
spoke more about the post-accident, given that the
window of being able to determine what's a reportable
accident sometimes make the drug testing moot. What
is your experience with reasonable suspicion, and what
gets in the way of that being an effective approach?

Particularly, does training feed into that?
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MR. GALLICK: For the purpose of my
discussion I put for cause testing both as reasonable
suspicion and post-accident. Some people would divide
them out and say there are six different ways of drug

testing, pre-employment, reasonable suspicion, post-

accident, random, return to work, -- and I'm missing
one other one, poor performance, you know, the
absenteeism and whatnot. My concern was two-fold.

What I've seen on reasonable suspicion, speaking of
only that, is

that, -- as a practical matter I'll speak first, and
then a regulatory matter.

As a practical matter it is difficult, no
matter training you get; and we have given our foremen
training, I have gone to training, and I'm sure all
you people have had at least some training on
recognizing impairment behavior or recognizing poor
performance as possibly drug use and all that. But
yvet, I have seen time and again, where we have missed
that and we are surprised when an employee was
positive in some manner. We find out later
anecdotally, either they've quit, they've  been
discharged for other reasons, whatever, and you say I
never thought that he had a problem. It's very

difficult for a supervisor to recognize anything but
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the real obvious, very obvious impairment.

I believe when alcohol was a major, -- as
you can tell by my age, I went through the '70(s) and
'80(s) as a mining person, and when alcohol was a
driver, most of the impaired people who came in with
alcohol, vyou could smell it. You had some fairly
simple testing mechanism to say boy, he smells 1like

he's been drinking and whatever, and you could react

to it. Those reasonable suspicions were fairly easy
to do. In today's world, or at least from what I see,
our foremen are not, -- no matter how many classes we

give them, they are not going to see somebody who's
marginally at issue.

From a regulatory standpoint my concern is
once we start saying reasonable suspicion is part of
the testing protocol every failure to identify
somebody, becomes an argument between us and the
Agency. "How could you not have noticed this? Well,
he looked okay to me. Well, you know, obviously, we
did a post-accident test and he tested at da, da, da,
for cocaine." You know, that type of thing. That's
my concern.

I would rather not get wrapped around the
actual debate on who should be tested. And that's why

I thought random and pre-employment, -- pre-employment
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is real plain, before you start work you get a drug
test. If you can't pass that one, you're probably the
worst employee. Random lets everybody know that there
will be tests done and it will be done across the
board. And it can be done very mechanically so that
it makes it somewhat cookbook for both you as a
regulatory agency, us as the implementors, and the
workers knowing what is going to happen. It's a
simple system.

For cause, we have had numerous debates
over for cause, where somebody, as I said, -- I used
the term botched, or in hindsight after an event
someone says gee, we should have tested that. Well,
we didn't think of it at the time. Okay, you know,
that concern.

I believe every internal program should
have for cause, reasonable suspicion, all those terms
should be in your internal program. Your regulatory
programs should just include random and  pre-
employment. Did I answer that?

MS. CARR: Yes.

MS. SMITH: Mr. Gallic, as a follow up,
earlier in your remarks vyou talked about random
testing and your evaluation seemed to be that its

benefits did shows folks either quit or they self-
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identify to the EAP they have a problem, or they got
clean. Do you have some analysis information or data
on that, which sounds like a very positive trend, that
you could share with us for the record? Maybe not
today, but something you could provide to us. Because
it sounds like a positive kind of reaction that you're
getting from this program.

MR. GALLICK: I'll follow up with our
affiliates that have the random testing. In our
discussions about the issue I was told by them that
the, -- I call it the class of the good programs,
where you did the education and followed up with a
random system, we had a very low positive. Other
systems where we've had the random we've had, I'll say
several or a numb